1 BEFORE THE
SHORELINES HEARINGS BOARD
2 STATE OF WASHINGTON
3 I THE MATTER OF A SHORELIMNE )
SUBSTANTIAL DEVELQPMENT AND )
4 CONDITIONAL USE PERMIT GRAHNTED )
BY THE CITY OF SEATTLE TO THE }
5 DEPARTHENT OF NATURAL RESOURCES, )
}
6 BONHIE SADLEIR~-ORME, )
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7 Appellant, ) SHB No. 84-4)
)
8 V. ) FINAL FINDINGS OF FACT,
) CONCLUSIONS OF LAW AND
9 CITY OF SEATTLE, STATE OF ) ORDER
WASHINGTON, DEPARTHENT OF )
10 NATURAL RESOURCES and )
DEPARTHENT OF ECOLOGY, PORT )
11 OF SEATTLE, and KENT MILLER, )
)
12 Respondents, )
)
13
14 This matter came before the Shorelines Heariangs Board in four days
15 of hearing: December 13, 1984, January 24, 1985, and January 25,
i 1985, in Seattle, Washington, and January 30, 1985, at the Board's
17 of fice 1n Lacey, Washington, Sitting as the Board were Gayle
18 Rothrock, Lawrence J. Faulk, Nancy R, Burnett, Richard A, O'Neal,
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pennis Derickson, and Wick Dufford. Mr, Dufford presided,

The hearings were preceded by pre-hearing conferences on Qctoaber 1
and October 19, 1984, and by three Pre~Hearing Orders, dated October
5, October 26, and December 6, 19%84.

Appellant Bonnie Sadleir-Orme appeared and represented herself.
Respondent City of Seattle was represented by its As<ictant City
Attorney, Elizabeth A. Edmonds; respondent Department of Ecology wase
reprecented by Allen T, Miller, Jr., As<istant Attorney General;
re<pondent Department of Natural Resources was repre<ented by Victoria
A. Sheldon, Ass:istant Attorney General; respondent Port of Seattle was
represented by attorneys Charlae R. Blumenfeld and Linda
Christophersen of Bogle and Gate=; and Kent Miller reprecented
himeelf, Court reportere Donna K. Woode, Bibi Carter, and Jane:t Neer
recorded the proceedings,

The decision 1n que<ction is the granting by the City of Seatkle of
a <ubectantial development and condit:ional use permit to the Washington
State Department of Natural Reepurces {Division of Marine Land
Management) to establieh an open water dredge disposal site at a
location in Elliott Bay <ovthwesterly of Fourmile Rock. The approval
was made by Lhe City of Seattle on June 29, 1384, On July 23, 1984,
the Washington State Department of Ecology approved the conditional
uce. Appellant Bonnie Sadleir-0Orne socught review before this Board on
August 9, 18984, Thereafter, the Board joined the Departmente of
Hatural Resources and of [Lcology as additional parties rec<pondent.
Subsequent motione to intervene by the Port of Seattle, Kent WMiller
FINAL FINDINGS QF FPACT,

CONCLUSZICNS OF L&AW & ORDER
SH3 Ho. 84-41 2



w0 Om =1 o on W Ly

110

and the Puget Sound Alliance were granted. The Port and Ir. Miller
were made respondents and the Alliance became an additional appellant.

After appellant Orme commenced the presentation of her case on
December 13, 1984, all parties reached an agreement to recess until a
later date in the interest of pursuing a negotiated resolution of the
dispute. Appellant Orme thereafter requested that the hearing be
resumed and this was done conmencing on January 24, 1985. Prior to
this reconvening, however, the Puget Sound Alliance withdrew from the
case,

In the hearing, witnesses were examined and exhibits were
admitted. The testimony was transcribed. From the record made, the
Board enters the following

FINDINGS OF FACT
I

The appellant Bonnie Sadleir-Orme resides 1n a home on shorelines
lying below Nagnolia Bluff in the City of Seattle, Hers 15 one of a
number of waterfront homes on Perkins Lane. 5he 1s and has long been
a user of the beach 1n front of her home. 1In former days she gathered
shellfish from this beach for eating. In recent times she has been
afraid to eat shellfish from the beach because of concerns about
contamination,

IT

Respondent City of Seattle (the City) is a municipal corporation

within which lies the open water dredge disposal site which 1s the

focus of this controversy and is the issuing entity for the permits at

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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rccue, The Yac<hington Devartment of Natural Resourcee (DNR) is a
ctate agency which swns the cubmerged land on which the dicpo=al site
1¢ located and ie¢ the permittee in thie case, The Washington
Depazrtment of ELcolongy (DOE} 1s a cstate agency with regulatory
responsibilities under the Shoreline Management Act (SMA), RCW 90,58,
tncluding the duty to approve or disaoprove shoreline conditional ues
nermite 1ccved by local governments, The Port of Seattle 158 3 public
entity formed under the laws of the state which, among other thinge,
engagecs in the dredging of waterways in furtherance of navigation.
Kent i{l1ller is a praincipal of a private firm which asf a part of 1ikr
bu=inese is engaged 1n & project requiring dredging.

111

The =ubstantial development and conditional u=e permit 1<sued by
the City to DNR under application Ho. B4-1530 altlows the dieposal of
dredge spoils at a site commonly referred to as the Fourmile Rock
dispo=al =ite, The site 18 an area of about 58 ac¢res within a
900-foot radius arcund a fixed point of reference in the deep subtidal
waters of EClliott Bay <saward of the tidelands aleong ilagnolia Bluff,

The permit document as i1ssued incorrectly deecribes the center of
the di<sposal site as Longitude 122° 25' 008" and Latitude 47° 33!

35", This deccription contains 3 typographical error., The intended
Latitude s 47° 37' 35" North,

Fourmile Rock iteelf 185 a natural feature on the Magnolia
tideland=, The cloasest point on the perimeter of the disposal <site
lies apuroXimately 1,300 yards southwe<terly of the rock., The bheach
FINAL FINDINGS OF FACT,
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is over 1,000 yards from the disposal site at its nearest point.
IV

Permitted vuse of the disposal site began with the i1s<uance of a
shoreline permit to DNR in HMay 1973. A second permit was 1ssued on
July 26, 1878,

From Qctober of 1974 to tlay of 1978 approximately 840,000 cubic
vards of dredged material was dumped at the site, From Joly of 1378
to July of 1983, more than 1,830,000 cubic yards of sediments were
depo<ited there,

The second permit expired on August 25, 1984, UNeo dumping has been
conducted at the csite since then, pending resolution of the instant

~appeal.

The site has been vused for spoils from dredging carried out to
promote and maintain navigation and moorage in urbanized and
industrial harbors and commercial waterways. The majority of material
has been dredged from the Duwamicsh. However, substantial amounts have
alsd come from Eagle Harbor on Bainbridge Island, Sitcum Waterway in
Tacoma, the Lake Washington Ship Canal, and naval facilitier in
Bremerton.

v

Before engaging in the present permit process, DNR subjected the
Fourmile Rock site to review by an Interagency Open Water Disposal
Site Evaluation Committee, using detailed criteria set forth in WAC
332-30-166. Among the criteria is & requirement that areas possessing

pncommon or unusual biological or geological cheracteristics are to be

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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avoxided for dredge disposal. The cormittee determined that thie and
other selection guidelines were met at the Fournile Rock sitka,
VI

On Qctober of 1982, anticipating the expiration of the then
ef factive permit for dredge disposal at the Fourmile Rock <ite, the
City formed an inter-agency task force o review the probhlen of what
ty do with contaminated dredge =porls., The taszk force contisted of
representatives from interested local, state and federal agencies,
including the Hunicipality of lletropolitan 3eattle (METRO), ~he Port
of Seattle, DNR, DOE, the United States Environnmental Protection
Agency {EPA}, the National Cceanographic and Atmospher o
ddministration (HOAA) and the United States Army Corpe of Engineers
{(the Corp=). Thig group net on numersus occa<sions in 1232 and 1983,

The discussions dealt with dredge spoils problems generally and uee of

{t

he rourmile Rock <ite =pecifically.

DNR formally applied for a permit to replace the expiring
authorization for Fourmile Rock on Aprail 3, 1984. The application
sought approval for an interim approach to dispocal at the cite,
pending a thorough invectigation of the environmental effects of u<ing
the site over a longer term, The ainve=stigation was to look both at
the <epecific existing site and at possibilities and problems
associated with alternative disposal locales. The approach wa< an
putgrowth of the inter-agency tacsk force procese,

The concept was, essentially, to continue dumping ab Fourmile Rack
for two years under disposal ctandards which would prevent conditions
FINAL FINDINGS OF FACT,
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at the site from getting worse, At the end of that time, 1t was
thought, the projected investigation would yield answers upon which to
bagse a "final" decision on how or whether to continue using the site.
VIT
The City followed =standard SMA publication and notice procedures,
A public hearing was held on May 9, 1984. Tectimony was taken there,
and numnerous letters were received about the permit proposal.
VIIT
The City's action on DNR's application on June 29, 1984, approved
the i1nterin permit concept and added specific conditions, The
authorization was to "establish an open water dredge disposal site for
cne year with potential extension for a second-year and based on
non~degradation standards.®
The conditions covered four najor subjects: 1) the
non-deqgradation disposal criteria; 2) provisions for the time and
proper placement of dumping; 3) requirements regarding the study of
the site to be conducted during the next two years; and 4)
prerequisites for extension of the permit for a second year.
IX
DHR's application was accompanied by a completed environmental
checklist for the Fourmile Rock open water disposal site and by a
final declaration of non-significance (DNS) issued by DNR as lead
agency. The DNS had been circulated as a propo<al to appropriate
entities but during the comment period, no responses were received
¢alling this threshold determination into guestion.
FINAL FINDINGS OF FACT,

CONCLUSIONS QF LAW & ORDER
SHB No., 84-41 7



However, the City requested that DNR amend ite fimal DHS 0o
include =ediment analysis data from METRO's Toxicant Pre-treatment
Planning Study (TPP3). DHR complied with this request and concluded
that, even with the additional data, the issuance of the DNS was
appropriate,

X

Analysis of the chenmistry of the sediments already dumped in the
area of the Fourmile Rock dispo<al «ite in the METRO TPPS chowe levels
of heavy metals and corganics which are higher than background levels
derived from the relatively uncontaminated deep central basin of thwe
Puget Sound. Heavy metals concentrations analyzed included copper,
lead, ¢adnium, zince, nercury, ar<enic and chromium, Qrganics wncluded
PAH's, CPAH's, PCB'e and DDT.

The concentrations found at the site were also cubstantially
higher than the levels indicaked by limited sampling of shallower
waters off the Magnolia tidelands., Values for the latter were in the
loweet range found in all areas sampled in the study. The TPPS
focused on the West Point and Llliott Bay areac but included sanpling
throughout the Central Puget Sound ba=in,

XI

Evidence presented by eppellant demonstrated the presence of <one
Pall's on the beach below her home. Expert testfimony documented the
extrasrdinary danger of suoch organics to the ecocsysten as a8 general
proposition, citing toxic, carcinogenic and nutagenetic impacts on
fish., ¥o such effects, however, were shown a= to the biota of
FINAL FINDINGS OF FACT,
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appellant’s beach.
A1

The depth of water at the Fourmile Rock disposal site varies from
364 to 560 feet, From the relatively flat bottom at the site the
cseabed slopes upward steadily through regular lines of contour to the
tidal beach below Magnolia Bluff,

At the disposal site surface currents are of low velocity, flowing
generally parallel to the shoreline along the bathymetric contours,
Botton currents are weak, exhibiting 3 similar flow pattern.

XIII

Appellant's theory that the heavy metals and organics being
deposited in dredge spoils at the Pourmile Rock di<posal site are
migrating to the beach under Magnolia Bluff was not supported in the
evidence, Indeed, there was substantial testimony tending ‘o
demonstrate that such migration from the disposal site to the beach is
highly unlikely.

Once the dredged material sinks to the bottom, it is at a depth
hundreds of feet below the beach level, For materials from the bottom
to reach the beach would require them to move upslope. The current at
this deep water locale is so feeble that erosion of the dredge piles
is minimal, if it occurs at all, Any erosion there might be would
follow equal or deeper depth lines.

A swmall percentage of the particulates dumped (possibly as low as
one percent} will be put in suspension, mostly near the bottom. The
minuvte numbers of particles near the surface should usually move

FINAL FINDINGS OF FACT,
CONCLUSIONS QF LAW & ORDER
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parallel to the shore along predominant current patterne, generally
flu=hing out to the main ba=in of the Scund. HNo evidence waes
precented chowing the precence of floatables in any neacurable
quantity in the dredge spoils dumped at the site,
XIV
On «everal occa=sions in the past, dredge <poile, auvthorized for
dumping within the Fourmile Rock =ite, have, in fact, been dumped
of f-~s1te, closer to the itlagnolis shore. Tt is po=eible that some
floating materiale fron cuch 1llegal dumping might reach the beach
during slack water with appropriate wind conditions,
AV
To the extent that pollution 1s contaminating the beach under
Maynolia Bluff, the principal sources are likely the Duwamish River
plume, which sweeps by the beach bearing as floatables those

contaminants not Jdepocited in the raiver'’s sediments, and materials

carried from the combined =ewer overflows at the end of Denny Way and

at the 32nd Avenue Uest right-of-way,
XV1

The deep wakter habitat at the disposal <ite haf not been

ke

protection or as particularly important to marine life sought after by

man. The principal deepwater macrofavna are clams, polychaetes,
sipuncwlid worme, heart urchinge and holothuroids, The latter three
speciec dominate the biomass. Various bottom dwelling flatfish are
also likely to be found in the area of the dispocal site as well as
FIHAL FPIWDINGS OF FACT,
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ratfish and spiny dogficsh shark.
XVIT

There has been little study of the biological impacts of the
elevated chemistry in the <ediments at the Fourm:le Rock site., NOAA
has recently conducted biocassays at numerpus locations in Puget
sound. In general, these <how & correlation between elevated
chemistry and toxicity.

“he evidence of bipasrsay work in the area of the Fourmile Rock
site was limited to nine grab samples of cediments from the site, to
each of which twenty small smphapod= (rhepoxynius) were exposed 1in
water for ten days. The survival rate of these organisms in Fourmile
Rock samples correlated to rates for relatively remote, undeveloped
areas. A significantly higher experience of toxicity resulted in
samples takan fronm the lower Duwamish and Tacoma's upper Hylebos
waterwvay,

However, no data about effects on other organiems were offered.

studires looking at abnormalities or other non-~lethal effects from

exposure to Fourmile Rock <ediments have apparently not been conducted.

XVIII
The non-degradation disposal criteria, reguested by DNR, were
developed for the interim permit by EPA. The City evidently intends
use of the criteria to be flexible s0 long as non-degradation is the
result. The permit states:
Use of the site by DHR and others <hall be contingent
upon the EPA using a nondegradation disposal

criteria, similar to that described in the attached
document, Changes may be made to the criteria if

FINAL FINDINGS QF FACT,
CONCLUSIONS OF LAW & ORDER
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they are decigned *o prevent degradation or aimprove
the cite. All material placed at the site after the
effective date 0f thie permit shall comply with those
standarde.
The "attached document” referred to 1e entitled "Interim Decision
Criteria for Disposal of Dredged Material at the Four-Mile Rock
Onen-dater Dispo<al S1te” and con<iets of eilghteen pages of
single-spaced text and a vicinity map.

The basic approecnh of the criteria 1¢ to <ubject <ediments
proposed for disposal %o two kindes of teste: chemical analye<is and
bioa<=ayes. The chemical test requrres that potlutant concentrations
be within a percentage range clo=e enough to the arithmetic mean of
caniple= previously taken from the dieposel <i1te Lo as<uyre that,
overall, the concentrati1ons of pollutantes hereafter dumped at the <ite
are not higher %han what 12 already there., Under the test, most of
the chenical sanples previously taken from the site could not be
approved for diepocsal there in the future,

The bicassays contemplate expocing the amphipod uced with Fourmile

R

o

ck =amples 1in the NOAA study to cediments propoced for dumping at
the site., The mean survivsl must be staticstically greater than or
ejqual ko the mean survival found in the NOAMA te=te, Additionally, an
oyster larvae bibassay, testing for abnormalaity or mortality, 1<
proposed for use a8s <con a< a bac<e-line 1s establiched from =anplec
taken near the Fourmile Rock site.

In arder to bhe approved for dumping at “he ¢i1te, marerials would
have t0 pass both the chemical and the bigcassay teste,
FIHAL FINDINGS OF PACT,
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X1X

The unrebutted opinion of experts was that use of the interim
decision criteria would result in the dumping of mater:ial at the site
which 1s cleaner than that already there. Toxic materials would be
eliminated.

Moreovear, any pollutants contained in newly dumped material would
not worsen conditions cumulatively. This is because the new material
1< to be dumped on top of the old and thereby will, 1t 1s predicted,
provide a capping effect, sealing the more contaminated underlying
saediments from the marine environment,

X

The City's reliance on EPA's chemical and biological testing of
proposed dredge spoils arises from EPA's role under Section 404 of the
Federal Clean Water Act. Section 404 requires a permit from the Corps
in order to dispose of dredge spoils in navigable waters at specified
sites, EPA has the authority to veto any such permit based on its
analysis of adverse effects, In the past EPA has used an ad hoc
approach to dumping at the Fourmile Rock site based on *best
engineering judgment." The propesed new "interim criteria® represent
at once a more formalized set of standards for evaluating disposal
prajects and a more conservative approach to what is to be allowed to
be dunped,

The procedural effect 18 to make compliance with the City's
shoreline permit contingent upon each dumper’s obtaining a Section 404
permit based on non-degradation criteria. The federal permit
FIHAL FINDINGS OF FACT,

CONCLUSIONS OF LAW & ORDER
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requirenent i1e further integrated into the state ghoreline managenment
scheme throuagh the individual permits for each disposal operation
1=cued by DNR to those whno uce 1ts <ite,
XXI
The problem of off-exte dumping i dealt with directly by the
City'e permit., DLR must condition all dumps with the following
languaga:
Dumping <hall not occur until the tug boat operator
has recerved confirmation from the U.3. Coast Guargd
Veesel Traffic Syctem that the barge 1 on site,
The Coact Cuard eyctem pre<ently provides radar coverage of the «ite
and can advice vescals by radio precicely when they are in the proper
po<ition to dump. The Coact Guard has agreed to ¢ooperate in
providing this information.
XA1II
On the record before this Board there 18 no evidence that dumping
of dredge <popile at the Fourmzile Rock rite, a3c limited and conditioned
by “he permit, would violate any establiched environmental ctandard,
resualt in cunulative harm from its contributions to exicting adverse
conditions, or increace the pace of environmental degradation. The
permit as designed should improve the status quo as to the guality of
naterials dumped, a< to the certainty that cuch materiale are dunmped
in the right place, and as to the overall levels of copktamination
contacting the environment at the site,
Ho off-site contamination has been shown and the limited data on
impacte from on-site conteminatian do not identify cevere biclogical
FINAL FINDIRGS OF PFACT,
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ctress. As a factual matter, appellant has failed to establish that
more than a moderate effect on the quality of the environment i1s a
rea=onable probability from depositing spoils at the <ite pursuvant to
the permit,
AXTIT
Nonetheless, the record does disclose that all the experts believe
a nore extensive data base should be assembled on the interaction
between the spoils deposited at the site and the marine life in the
area., The pernit calls for a detailed study directed, among other
things to this end. The extension of the permit, from one to two
years, 1s contingent upon progress shown toward completing this stody.
XXIV
Two years 1S the outside limit on the activity being proposed,
Beyond that time frame, use of the site at all will be treated as a
new project, requiring a new application and a new anaylsis., There is
no necessary functional relationship between the present proposal and
future activities. Similarly, the present proposal, as an interim
proposal for the particular site, 1= sul generis and will not serve as
a precedent for future actions.
XXVI
Cunulative effects from long-term exposure to toxicants deposited
at the Fourmile Rock site canneot gpccur as a result of the instant
permit proposal. This is because the permit is ¢f short-duration,
conditioned on a study which must address environmental dangers over
time. Long-term options for the site-~including continued use,
FINAL FINDINGS OF FACT,
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abandonnment, sgaling or clean-up~-will be evaluated and the relevant
environmental impacte will be disclosed before any public decisione
abovt such options are made.

EXVI

inherent 1in the adoption of the interim criteria for the Fourmile
Rock site 15 a decicion that materials which vidlate the
non-degradation tests mict go omewhere slse, The Port of Seattle has
applied for permiecion to use the area between ite Piere 90 and 91 for
dredged material that will not meet the criteria for Fourmile Rock.
Approxinately 100,008 cubic yards of volume could be disposed of by
thie landfill option, 1f 1t were approved.

Upland dicposal sites near dredging areacs are in exceedingly <hort
supply., Use of such cites :1¢ far more expensive than open water
disposal. Depending on the site, upland dispocal could double or
triple the cost of disposing of Duwamish dredge spoils. Such high
corts could lead to decisions to forego dredging in some case=, at
lea=y for the near future,

XXVII

The "choreline® area to be used 1s seaward of the line of extrenme
low tide under hundreds of feet of water at all taimes. The site 1% in
an area designated "Conservancy Natural™ (CN) under the Geattle
Shoreline Master Proqrawn. Desp water dredge disposal 1s a conditionatl
vee 1n this designataion,

XXVIIT

The proposed chort-term use of the =i1te for dieposal i= in ai1d of

FINAL FINDINGS QF FPACT,
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navigation at areas dredged. The site itself is in navigable waters,
but navigation ¢ver the area will be unaffected except for an
cccasional var:ance in traffic flow in the immediate area during
periods when disposal is occcurring.

Given that neteriale from the site have not been shown to migrate
to tidelands, use of Nagnelia's beaches will not be interfered with,
The enjoyment of normal public u<e of the <uch beaches and adjacent
uplands also is protected by limitations on noise and hours of
operaticn at the disposal site. Dumping operations are prohibited
during the night and limited during the day to 55 db(A)} as measured at
the dry land residential property nearest the <ite,

XXAVIX

Any Conclusion of Law which should be deemed a Finding of Fact ir
hereby adopted as such.

From these Findings the Board comes to these

CONCLUSIONS OF LAW
1

The Board has jurisdiction over the persons and over the subject
matter of this proceeding.

II

in any review of the granting or denial of a permit under the SMA,
the person requesting the review has the burden of proof. RCW
90.58.140{7). Here that burden was on appellant Orme. The basic
standard of review 1% vhether the permnitted development "is consistent

with the applicable master program and the provisions of chapter 90.58

FINAL FINDIHGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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RCW."  RCW 90.58.140(2){b).
171
The pernit eystem of the SNA 15 1nextricably interrelazaed with and

zupplemented by the requirements of the Staete Epvironmental Policy Ack

(3EPA)}, chapter 43.21C RCW. Sisley v, San Juan County, 89 ¥Wn. 24 78,
5679 p.24d 712 (1877), The Board's function includes raview of

EPI‘\.

oy

conpliance with the requiremente of
v
Based on the entire record, we conclude that environmental factore
were evaluated to such an extent a< to constitute prims facie

compliance with SEPA procedural requirements. Hayden v. Port

Towncend, 93 ¥n. 24 870, 613 p.2d 1164 (1980}, 3zoppellant did not
adduce evidence of adverr<e environmental effecte cufficient to
undercul thi<e praima facie compliance.,
Y
Because a reasonable probability of a more than moderate effect on
the gualiny of the enviroorment wag ngt <hown, no necescity faor an
environmental i1mpact statement under SIPA for the inttant short-termn

pernit vae establi=hed, ASARCO v, Air Quality Coalaition, 92 Wn, 2d

685, 601 P.2d 501 {1979).
VI
Even 1f the SEPA threshold decision were nobt otherwice
supportable, the conditione included in the permits pursuant %5 %he
SMA would s0o mitigate adverce effects as to support a DNS. Similarly,
theece conditions effectively elinminate future and precedential inpacke
FINAL FINDINGS OF FACT,
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$0 a< to render the scope of the project considered by the City proper
for the purposes of the SEPA threshold.
VII

A SEPA threshold determination by its nature focuses on the
potential environmental cignificance of a particular use of a
particular site, If the project impacts are likely o be moderate,
there 1s no need to lock at what impacts of the =ame action might have
at another site, Alternative sites, thus, need not be considered
prior to 1ssuing & DNS,

VIIl

No defect ac to notice of the permit application under the SHMA was

shown.
IX

The dredging of marine beds for the maintenance and improvement of
navigable harbors and waterways is consistent with the public interest
as reflected in the policies of the SMA, A major focus to the Act is
to limit projects which reduce navigat:ion, not those which aid 1t.
Ports are priority developments among those allowed to alter natural
conditions. The dredging of narine bhede presupposes the disposal of
the resultant spoils. Deep water disposal of such spoils, if
gotherwice concistent with SHMA policies, furthers the Act's
navigational aims. This 18 particularly true where channel or harbor
dredging might be foregone if a deep water disposal site were not

available.

PINAL FINDINGS OF FACT,
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X
The 5NA contemplates fostering "reascnable and appropriate usec<”
within 1te broad policies a= %o all chorelaines, 1In addition to
focusing on navigation, these policies generally look to limiting
adverse environmental effecte and pronoting public accese tg the

water, Use of the proposed deep water disposal <ite at Fourmile Rock,

13

as conditioned, i1 not incencictent with the general policy <tatemente
of the Act, RCW 90.58.020.
X1

Because the site 1s in the Puget Sound and ceaward from the line
of extreme low tide, 1t 1<, by definition, a “shoreline of =tatewide
significance,” RCW 50.58.030(2)(e}(ir11}). We conclude, however, that
ure of the site for dredge spoil di<pscal, as conditioned, does nct
violate the additional special preferencers established for shorelines
of =statewide <iynificance.

To the extent that the proposed disposal fac:litates o nececeary
tranceportation system, it promotes interestes far beyond the local

interest, and =erve: the ends of public accese to publicly owned

shoreline areas, See DNR v. I<land County, SHB No. 77-8 {(1977).

Moragver, in iteelf, the dispocsal will not interefere wikh
waterporne recreation or with any activity at the margins of land and
watat, Changes will occur in the natural character of the seabed, buk
no inmoderate effect on resources or the ecology has been i1dentified

and there will be no aesthetic effect which is readily perceivable.

FINAL FINDINGS OF FACT,
CONCLUSTIONS OF LAW & CRDLCR
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XII
Seattle City Council Resolution 2713 adopts general goals and
policies for the City's shoreline master program. Sections (A}l,
and (D)1 read, in pertinent part, as follows:

(A} SIHORELINE USE

Goal:
1. Establish uses which result in long~term

over short-term bhenefit,

a}) Policy:
Permit only those uses or conditions
which allow optional uses for future
generations unless identified benefits
clearly outweigh the physical, spcial
and/or economic loss to futuxre
generations,

Goal:

3. Provide a management system which will plan
for and permit all reasonable and
appropriate use through a <ystem of
priorities.

k)

a) policy:
Conpetition between uses for shoreline
does not generally occur at one moment,
but over a period of time. Water
dependent uses generally have priority.

Preference will be given in the
following order:

1. Protection and enhancement of
natural areas of systems--those
identified as contailning or having
unigque geoloegical, ecological or
bioclogical significance.

L )

2. Water dependent uyces--all ucec that
cannct exist in any other location
and are dependent on the water by
reason of the intrinsic nature of
their operations.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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The proposed shorbt-term permites for the Fourmile Rock <ite does

not vislate there general goals and policies of Council Resglution

2713,

The ba<ic 1dea of the ggal and policy favoring long-termn benefit

(o)

- 4

3. MNon-water dependent uses-~=those uses

which do notr need 2 waterfront

location Lo operate 2hough easenents

or vtility corr:idors for accees to
the water may be desiyed.

CONSERVATION

Goal:
Preserve, protect and restore areac <uch a<
thaose necessary for the support of wild and
aquatic life or thoere 1dentified ae having
geological or bislogical significance.

1.

a) Policy:

Tdentify thore areac which are nececsary
for the support of wild and agquatic Jlife

and those having geological or
binlogical significance and orohibit or
ceverely restrict development in those

areas.,
= % B

c} Policy:

Prohibit any u=e or development which
will significantly degrade air, land,
cubmerged land or wakter goalzity.

d) Policy:

Identify those areas which have a
potential for restoration to “natural®
conditions, develop <tandards for the

conditions in those areas,
incentives for achieving cuch standards.

PINAL FINDINGS OF FACT,
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is to preserve the option for future generations to devote shorelines
to the most beneficial uses. It is precisely this option for future
choice which the instant permit pre<erves, The maximum two-year term,
coupled with the requirement for in-depth study of hoth the site and
alternative cites, is a regulatory design which contemplates
reascessnent of the current use and a possible change of use based on
the information derived,

The goal and policy relating to a cystem of priorities means that
uses acsigned a high priority shall be preferred over those of lower
priority when some competition among uses can reasonably be
anticipated. It does not mean that a3ll undeveloped shorelineg areas
must be left in *heir natural state, or that non-water dJdependent uses
cannot be approved, The instant permit relates to an area where no
unique geological, ecological or biological significance has been
identified, Further, while dredge szpoil disposal i=s not
water-dependent, the concept of water dependency 1s designed to insure
that uses which must have a shoreline location to exist are not
precluded by uses which have no such need. Cdnsiderzng the term 1in
thie sense, there is no indication that the short-term dredge spoil
disposal permit will operate to preclude any water dependent‘use
{other than natural presevation) which might be made of the site,

Finally, the conservation goal and policies relating to
preserving, protecting and restoring the environment are all concerned
with areas of identified geological or biological importance. Agsain,
the seabed at the Fourmile Rock site has not been shown to have any
FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW & ORDER
SHB No. B4-41 23



epecial gcignificance in 1t<¢ natural condition. loreaver, the pernit
a= conditioned <hould prevent i1ts further gdegradation and, indeed,
alter conditione for the betbter,
X1y
The Seattle Shoreline Master Programn includes the following
ctaterents of porpose for the CU Environment in Subeectiones
24,60.330(B) and {C).

B. The ewmphasie 1n the CN <horeline gnvironnent ie
on precervation gnd rectoration of natural systems
and re<ources; and on pravention or regulation of
uges or activities which would degrade the naturel
envitonment. Any propoced acktivity which would
change the existing situation would be de=sirable only
1f 1t further enhances, re<tores or preserves the
natural character of the srea so classified.

C. The nurpose of the CN <horeline environnent
designation 1if to preserve, regulate or restore an
area to 1te natural state, as nearly as po<sible
without human influence, Within such areas, only
activities which further, preserve, enhance or
rectore the existing natural geological, biolegical
or hydrological conditions will be permitted =uch
as: feeding, habitat improvement, ecological
chservation and chudy or re<earch, or other clorsely
related activities,

XV
Ar noted, there 15 o evidence that the propo<sed use of the

Fourmile Rock =ite will deqrade the natural environnent. The

L

environment at the <ite 1t already affected by past activity and
already degraded to rone degree, 7The permite <hould re=ylt in a
cleaner site,

Hoewever, the use doec appear to conflict with the underlying

nation that the CN designation i for the precervation and rectoration

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
543 Ho. 84-41 24



L= R - s T - - T - B L B N S

- T N T . B T T o iU
[ - -~ B R B < - . N - T R = ]

24
25
26
27

of natural systems, The natural system at the site 15 no longer in
existence, Its true restoration would reguize an effort to reproduce
1ts criginal state., Nothing of the kind is contemplated in the
instant permit.
i1
But, the purpose statements for the CN designation must be read in
conjunction with the use regulations which implement them.
Under RCW 90.58.100(5) each master program must contain provisions
for variances and conditional vuse permits "to insure that stract
implementation of the program will not create unnecessary hardship or
thwart the policy enumerated in RCW 90.58.020." The Seattle master
program has such provisions. The use reqgulations of Section 24.60.420
identify landfill on <ubmerged lands as a conditional vse 1n a CN
environment. Section 24.60,.730 deals specifically with the matter:
Landfill for natural beach protection...ic permitted
as a special use in the CN environment, Landfill
which reduces the area of the water's surface ais
prohibited. All other lendfill in¢luding dredge
disposal i< & conditional uce in the CN environment,
5011d waste such as broken concrete, building debris,
appliances, car bodies, vegetation, flammable
material, or water spluble and/or toxic waste are
prohibited as fill material on both wetlands and
submerged- lands.

The City has adopted the criteria promulgated by DOE i1n HAC 173-14-148

for evaluating conditional use applications,

Thus, notwithstanding the general policies for the CN designation,
an overarching policy of the City's master program is to allow uses

specifically identified as conditional uses when the relevant WAC

standards are met.

FINAL FINDIHRGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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WAC 173~-14-140 reads:

The purpose of a conditional use permit i< to
gllow greater flexabilaty win varying the application
of the use regulatione of the master program 1n a
manner consistent with the policies of RCW
90.58.020: Provided, That conditional us=se permits
should also be granted in a circumstance where denial
of the permit would re<ult in a8 thwarting of the
policy enumerated in RCW 90,58.020. In authorizing a
conditional use, <pecial conditionc may be attached
to the permit by local government or the department
to prevent undesirable effecte of the proposed use,

{1} Uses which are c¢lassifired or <et forth in
the applicable master program as conditional uecec may
be authorized provided the applicant can demonstrate
all of the following:

{a) That the propocsed use will be con=ictent
with the policiec of RCW 90.58.020 and the poliries
of the master progran,

{n)} That the proposed use will not interfere
with the normal public use of the public shorelines,

(¢} That the proposed use of the cite and decign
of the project will be compatible with other
permitted uges within the area,

{d} That the proposed use will cause no
unreaconably adverse effecte to the <horeline
enpvircenment designation in which it 1¢ Lo be located,

(e} That the public interect <uffer= no
subetantial detraimental effect,

{2) Other ures which are not classified or set
forth in the applicable master program may be
authorized a< condaitional vses provided the applaicant
can denonstrate, in addition to the criteria cet
forth in WAC 173-14-140(2) above, that extrtaordinary
circunstances preclude reasonable use of the property
1n a matter coneirctent with the use regulations of
the master progran,

(3) Utes which are specifically prohibited by
the master proyram may not be avthorized.

{4) In the granting of all conditional use
permits, consideration shall be given to the
cumplative impact of additional requeste for like
actions in the area. For exanple, if conditional use
permits were granted for other developriente in the
area where similar circumnstances exisk, the toral of
the conditional uses should aleo remain ronecistent
with the policiec of RCW 90.58.020 and should not

FIMNAL FINDIHGS OF PACT,
CONCLUSIONS OF LAW & ORDER
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produce substantial adverse effects to the shoreline
environment,
XVITI

We conclude that the permit at issuve meets the criteria of WAC
173-14-140 and, therefore, is consistent with the Seattle Shoreline
Macter Program. 1In particular, we conclude that no unreasonably
adverse effects to the environment designation will result. The
purpoce is to prohibit "toxic waste® as that term is used in Section
24.60.730. (See Conclusions of Law X, XTI, XITI, XVI; Findings of
Fact XIITI, XVIT, XIX, XXI, XXVI, XXVIII,)

X1X

If the experience under the permit works out as predicted, the
proposed dredge disposal use will meet the legal standards established
under the SMA, In light of the expected “"capping® effect by cleaner
material, 1t is vnnecesary to condition the permit upon the maximum
volumes allowed to be dumped. If all goes well, the more the better,

However, there is a clear need for the City to be informed on an
ohgoing basis about whether things are, in fact, proceeding as
planned. The lawful result depends critically on monitoring Lo insure
both that permit conditions are being observed and that the dumping is
having the anticipated non-degradation effect.

In addition, the permit should provide for what happens if on-site
monitoring shows—-contrary to expectations--that dumping pursuant to
the interim criteria 15 having significant adverse environmental
effects. Such effects could include either increased concentrations

of chemical contaminants in the upper sediment layers or evidence of

FINAL FINDINGS OF FACT,
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toxic biological impacts. If such results wsre to occur, both the 31

and the master program would bhe vislat=ad and operatione under the

permit should ceace.

XX

The matter should be remanded to the (City to 1s<ue 3 permit which

contains additional copditions to the following effect:

1~

All recyles of future chemical analy<sic and bioascays from the
site vhall! be reported to the City a= <son av available, 1If
at any time 1% becones apparent that the non~degradation
objectives are net being met, the City <hall, on reasonable
notice, susvend operations hereunder, Each permit iccued by
BUR <hall advise that 1t 1g =subject to cuch a rfu=pension of
the underlying shoreline permit.

DHR rhall reguire that its pernmittees carkify after e=ach
dispoeal operation that Coa~t Guard confirmation of on-eite
location was received before dunping. Any reporte of
wnformation alleging of f-site dunping received by DNR nmust be

reported to the City &< =0on as practicable,

In addition, the City should correct the permit to describe the

locatson of the dieposal site correctly,

XXXT

Any Fanding of Pact which should be deemed a Conclueisn of Law 1<

hereby adopted as such.
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From these Conclusions,

the Board enters this

ORDER

The action of the City of Seattle in 1s<uing a shoreline

suhstantial development and conditional use permit 1s affirmed, except

insofar as those matters stated in Conclusions of Law XIX and XX are

concerned.
accordance therewith.

DATED this

The permit is remanded to the City for reissuvance in

Ctoicl . 198s.
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